


dex Page 


st Law; 


"om 


Page 





few Jersey Law Fournal 














“TXII—NO. 35 


NEWARK, N, J., THURSDAY, AUGUST 29, 1940 


63 N. J. L. J. Index Page 297 


Copy Ten Cents 








ttitude 





rillette, of; 





idicated 

doe Not — <—- . “"7 

ver TED ~STATES CIRCUIT 
oURT OF APPEALS, 


SECOND CIRCUIT 





RIGHT — Orchestral Per- 
mances — Sale of Phono- 
ph Records With Restric- 
nas to Use — Restraining 
Broadcasting of Phono- 
ph Records. 





i ha taker 


hestral performances 
a 
a conic reproduced upon phono-} 
#7? 7 
iment of @l. records which are sold 
s into ag 


iblic, the records and 




















































































— elopes in which they 
Oo im sed bearing a notice 
he nation -the use of the records is 
mber one Wh ted to non-commercial 
aid as ye honographs in homes 
suits beca re a broadcasting 
<n idera 0a purchases such rec- 
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mission a ended with the sale 
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s refé id save it; even if it 
possi records themselves 
nse dn be clogged with 
will be care de. Copyright in ar 
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relief soug Ss a monopol 
as a matt sists only in the power to 
hat the intagent others from reproduc- 
defense arm the copyrighted work. The 
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n question Mrding artist. The company 
contempi py his performances 
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stice and Manufacturing Company, 
ult in a @ plaintiff, v. Paul White- 
of wi W. B. O. Broadcasting 
sting n and Elin, Inc., de- 
| of de 
25, 1940 
L. Hand, Clark and Pat- 
" . Circuit Judges 
e squabdd. 
hace i by the RCA 
progres Company, Inc 
‘al’s deasting Corporation ¢ 
tive roce@™ Whiteman from a 
b. 4, 1940 District Court 
District of 
ELE STRES action for an in- 
fF YOUR IDE: forbidding the broad- 
oH ame Of phonographic records. 
\é - M. Hartfield (Crawford 
PATENT attorneys; White & | 
_ records vad Stuart Sprague of 
ca for W. B. O. Broadcast- 
— ration. 
Mackay (Lawrence B 
LUSIVELY #§ °¢ Jerome H. Adler of 
and Insufl for RCA Manufactur- | 
state in N pany, Inc. 
n Bass (Maurice J. 
attorney, Herbert R. 
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"RSE! ne., and the defend- 
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Decisions Of Interest 


performances by 
orchestra. By leave of 
RCA Manufacturing Company, 
Inc., then filed the complaint at 
bar, as ancillary to Whiteman’s 
action, asking the same relief 
against W. B. O. Broadcasting 

and Elin, Inc., as 
Whiteman had asked in his ac- 
and in addition asking that 


Whiteman’s 


tion, 


|Whiteman be adjudged to have 


no interest in the records of his 
performances, because of con- 
tracts between him and itself. 
Whiteman thereupon discontin- 
ued his action, leaving only the 
ancillary action in which the 
judgment on appeal was enter- 
ed. The dispute is as to whether 
W. B. O. Broadcasting Corpora- 
tion, as the purchaser of phono- 
graphic records prepared by 
RCA Manufacturing Company, 
Inc Whiteman’s orchestral 
performances, may broadcast 
them by radio. Whiteman’s per- 
formances took place in studios 


ol 


ff RCA Manufacturing Com- 
pany, Inc., which arranged for 
Continued on page 3, col. 1) 
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Loft Building Employees 
Covered By Wage and 
Hour Act 


Employes Indirectly Contribute 
To Interstate Commerce, 
Court Holds 





N. J., (CCNS)—Giving 

and Hour Division a 
victory in the first federal court 
test of its fight to bring service 
smployes of loft buildings under 
he fair labor standards act, 
Judge Thomas Glynn Walker in 
he United States District Court 
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Federal Bar Appoints 


Henry Ward Beer of Brooklyn, 
New York, President of the Fed- 
eral Bar Association of New 
York, New Jersey and Cannecti- 
cut announced today the ap- 
pointment of a committee of 
twenty-five lawyers of New York, 
New Jersey and Connecticut to 
assist the United States Supreme 
Court in promulgating new rules 
of practice for the conduct of 
trials of criminal cases in fed- 
eral courts, a power given to the 
Supreme Court by recent act of 
Congress (H. B. 4587). 

Robert Daru Chairman 

In announcing the names of| 
members of the Committee, (list | 
of which is hereto attached),| 
President Beer said: 

“I have selected Tor this most} 


> 


land 
| Attorney, to present the defend- 





Essex District Court Clerks Proof Of Damages Under 


To Form Association 





The Clerks of the six District 
Courts of Essex County, held a 
dinner meeting at the Elk’s Club, 
Irvington, recently at 
itime it was agreed that an at- 
tempt should be made to organ- 
lize a state association of 
trict Court personnel. The group 


has in the past served as a Ju- 
dicial Service Bureau for Essex 
County. 

Feeling that the project had 
successfully passed the mere 
conference stage at this and 
other meetings and that the 


time had now come 
and positive action, the follow- 
ing resolutions were adopted:— 

WHEREAS, the District Courts 
of New Jersey seem to comprise 


more than two score of indivi- 
dual judicial units which have 
much in common without the 
means of co-ordinating their 


ideas and their interests. 

AND WHEREAS, there exists 
ready and capable of 
those learned in the 


no agency 


advising 


substantive law (when the writ- 
ing of new legislation is being 
considered) as to the consensus 


of opinion of those experienced 
in the mechanics of the adjec- 
tive law in the civil courts of in- 


ferior jurisdiction. 
AND WHEREAS, there is no 
bureau for co-operative service 


able to furnish these courts with 
materials or legal forms 
or to furnish to the members of 
their personnel certain reliable 
information when required. 
AND WHEREAS, the District 
Court Judges, unlike the judicial 
officers the county court 
or of the State House 
seldom have the opportunity for 
direct official and social contact 
whereby one may profit by the 
advice and experience of a more 
seasoned brother. 
AND WHEREAS, 
clerks, who are 


not only the 
keepers of records but who are 
statutory 


certain 


ol 


house 


the court 


» the custodians of 
all court property and who gen- 
erally serve the chief minis- 
terial and executive officers un- 
der their respective judges, have 
also felt the need for social and 
official intercourse 

AND WHEREAS, the deputies 
assistants, stenographers, typ- 
ists and the others who consti- 
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ais( 


as 
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which | 


Dis- | 


for definite | 


| The Anti-Trust Law 


William J. Donovan * and 
Ralstone R. Irvine ** 


| Since 1890, any person injure 
jin his business or property by 
reason of anything forbidden by 
;the Anti-Trust Laws “may sue 
|therefor in any district court of 
|the United States in the district 
|in which the defendant resides 
or is found... and shall recover 
threefold the damages by him 
sustained and the cost of suit, 
including a reasonable attorney’s 
me... 

By the express terms of Anti- 
Trust Laws recovery is limited to 
instances in which plaintiff has 
been injured “in his business or 
property”. Consequently, there 


Committee 
Study Of Securities 
Exchange Commission 


Philadelphia, Pa.—Federal Se- 
curities legislation—particularly 
proposed amendments to the Se- 
curities Act of 1933—is discussed 





| business 


can be no recovery of damages 


for injury to other rights such as 


q | general credit and reputation. 2 


|But this does not mean there 
may be recovery for injury to 
the business credit and business 
standing of the plaintiff. 

In the usual anti-trust case, 
the nature of plaintiff’s damage 
makes it impossible to prove 
with certainty and exactness the 
amount of damage suffered. For 
example, the plaintiff has lost 
profits as a result of defendant’s 
unlawful acts, * his cost of doing 
has increased,‘ his 
plant has deteriorated in value,5 
or his business is worthless as a 
going concern.® 

In establishing such damage 





Recommends, 


a plaintiff is limited “to the best 
proof obtainable”. He must 
usually rely upon inference, esti- 
mate, comparison and opinion. 


| While recognizing this inherent 


difficulty of proof, the courts 
have not always permitted re- 
covery. In many of the early 


| decisions the plaintiff was denied 


substantial recovery on the 

in the report which the Commit-| theory that the extent of damage 
tee on Securities Laws and Regu- | was left to speculation and 
lations will make to the Ameri-| conjecture. But that general 
can Bar Association at its an-| conclusion is reached less fre- 
nual meeting here September | quently today. Recent cases 
9-13. reflect a trend toward permitting 
The committee reiterates its’ recovery in all instances where 
recommendation of last year 'a wrong has been definitely es- 


that a continuing Congressional 
committee be created to study 
the operations of the Securities 
and Exchange Commission. 

The report discusses in detail 
the proposed amendments to the 
Securities Act contained in the 
bill introduced in the Congress, 
sponsored by the Investment 
Bankers Association. It 
pleads for unification of securi- 
ties legislation, which, the report 


again | 


points out, is not considered in| 


the pending legislation. 

The report declares: “The 
committee is still of the opinion 
that one of the most important 
statutory problems involved in 
amendment of the federal 
securities laws the avoidance 
of duplication presently involved 


any 


is 


| cisions arising 


in the registration requirements! 


of the Holding Company Act, the! 


Exchange Act, 
ities Act. 


(Continued on page 2, col. 5) 


and the Secur- 
There would seem to 





Committee To Aid In Promulgating Practice Rules 


important 
five members of the federal bar 
not one of whom is presently 
an attorney for the government. 
Everyone has had not less than 
ten years experience in the trial 
of criminal cases and all can be 
depended upon under the able 
chairmanship of Robert Daru, 
former chief counsel for the 
United States Senate Committee 
Investigating Racketeering, past 
president of New York County 
Criminal Courts Bar Association 
former Assistant District 


ant’s side of the case to the 
United States Supreme Court. | 

“Strange as it may seem, our} 
federal courts as now operated, | 
do not fully guarantee or give,! 


as yew * 


mm 


public task twenty-, 


under their present rules, 
and partial trials as is given to 
persons on trial for crime in 
state courts. It will indeed shock 
the sense of constitutional fair- 
ness when one fully realizes that 
while our state courts have 
moved forward in guaranteeing 
to accused a fair trial, our fed- 
eral courts in the conduct of 
criminal cases from indictment 
to trial have stood still during 
the past forty years. 4 
“Nothing of greater import- 
ance’, Mr. Beer said, “for the 
protection of life, liberty and 
property of every person in the 
United States has happened 





(Continued on page 5, col. 1) 


“4 oh <= 


“Ee - a 


| aside 


tablished and the only uncer- 
tainty relates to the quantum of 
damage. It is the purpose of 
this article to examine the 
decisions which have dealt with 
this problem under the anti- 
trust laws. 

Applicable Common Law Rules 

As to Damages 

There are certain fundamental 
common law principles relating 
to the measure and proof of 
damage in litigation generally 
which have influenced, if they 
have not controlled, the de- 
under the anti- 
trust laws. 

The “most fundamental gen- 
eral rule is that of Certainty. 
Damage must be certain, both in 
their nature and in respect to 
the cause from which they 
spring”’.s This conforms to the 
usual rules of legal proof. For, 
from any question of 
damages, it is well settled that a 


| verdict which is based on specu- 


| 
the | t 
same protection against unfair | D4%ure. 





lation or hypothesis will not be 
affirmed.” It must be based 
upon proof which is of certain 
And to be admissible, 
evidence normally must be 
factual in character.1° The same 
rule is true of damages. The 
extent and origin of the injury 
must be proved with such rea- 
sonable certainty as is permitted 
by the nature of the case.!! 

But even at common law, 
where the existence of a loss 
was established, absolute cer- 
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Assistant Attorney 
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RCA Manufacturing Company, 
Inc., had any musical property 
it common law in the records 
which radio broadcasting invad- 
ed whether Whiteman had 
passed any rights which he may 
have had to RCA Manufacturing 
Cr ) Inc under certain 
reements, not necessary to be 
) nd whether, if either 
Whi r RCA Manufactur- 
Company, Inc., had any such 
ommon-law property, the le- 
nds and notice enabled them, 
either of them, to limit the 
f wh I buyer might 
nake of the records. The judge 
eld } ( Whiteman’s 
| had passed to RCA Man- 
( I Co ) Inc which 
I é Va entitled to 
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them Hence this action. It 
was settled at least a century 
ago that the monopoly of the 
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right to reproduce the composi- 
tions of any author—his “com- 


con-law property” in them—was 
not limited to words; pictures 


were included (Turner v. Rob- 
inson, 10 Ir. Ch., 121; S. C., 10 Ir 


Ch., 522; Prince Albert Vv. 
Strange, 1 McN. & G., 25). This 


right has at times been stated as 


though it extended to all pro- 
ductions demanding “intellectu- 
al” effort, and purposes 


f this case we shall assume that 


for the 


it covers the performances of an 
conductor, and—what 
doubtful—the skill 
by which a phonograph- 


orcenestra 
more 


; far 
Is ial 


and art 


ic record maker makes possible 
the proper recording of those 
performances upon dis It 
would follow from this that if 
1 conductor played over the 
radio, and if his performance 
as not an abandonment of his 

rights, it would be unlawful 
vithout his consent to record it 
was received from a receiv- 

ng set and to use the record 
Arguendo, we shall also assume 
that such a performance would 
not be an abandonment, just as 
performance of a play or the de- 
livery of a lecture is not; that 
is, that it does not “publish” the 


work and dedicate it to the pub- 


lic (Ferris v. Frohman, 223 U. S., 
424, 435; Nutt v. National Insti- 
tute, 31 Fed., 2d, 236, C. C. A., 2: 
McCarthy v. White, 259 Fed. 
Rep., 364; Uproar Co National] 
Broadcasting Co., 8 Fed. Suppl., 
358 Nevertheles: even if 
Whiteman’s “common-law pro- 
perty” in his performances sur- 
ived the sale of the records on 
which they were inscribed, it 


very difficult to see hov 


he, or a fortiori th emaker of 
the records, could impose valid 
restrictions upon their re-sale 
Concededly, that could not be 
done (regardless of the present 
tatutory prohibition) if the re- 
triction went to the resale price 
Bobbs- Merrill Co Straus, 210 
U. S., 339). It would also have 
been impossible if the restric- 
tion forbade the buyer to use 
the article except with other 
articles bought of the record 
maker (Motion Picture Patents 
Co. v. Universal Film Co., 243 U. 
S., 502 We do not, however 
have that question to decide, 


for we think that the ‘“common- 
WwW property” in these perform- 
ances ended with the sale of the 
records and that the restriction | 
did save it, and that if it 
did the records themselves could 
not be clogged with a servitude. 

Copyright in any form, 
whether statutory or at common 


id 
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law, is a monopoly; it consists | 
only in the power to prevent | 
others from reproducing the 
copyrighted work. W. B. O.| 


has | 
such right of 


Broadcasting Corporation 
never invaded a 


nu 
ily 


Whiteman; they have never 
copied his performances at all; 
they have merely used those 
copies wnich he and the RCA 
Manufacturing Company, Inc., 


'made and distributed. The puta- 


tively protected performances 
themselves intended for 
that purpose and that alone; 
the situation was precisely the 
same as though Whiteman and 
RCA Manufacturing Company, 


were 


Inc., had combined to produce 
an original musical score and 
inscribe it upon records. The 


records at bar embodied White- 
man’s “common-law property”— 
his contribution as a conductor | 
—in precisely the same way that | 
the record of such a score would 
embody his composition. Hence 
the question is no different from | 
whether he might disseminate a_| 
musical score to the public at} 


a 


© a 


LACK OF INTEREST CONTRIBUTES TO LOW 
JUDICIAL STANDARDS 





_ 


“~~ 
Philadelphia, Pa. 


General |and press support that could, by 


apathy on the part of the bar wise methods, be made available. 


. . | 
and lack of an intelligent, co-}| 


ordinated appreach to ths 


“In all of these, the greatest 


pro- | assistance could have been ren- 





blem of selection of judges are | dered if one man, thoroughly 


cited as factors contributing to 


familiar with the subject, the 


the delay in improvement of | evils to be remedied, the ob- 


judicial standards’ throughout 
the United States, in the report | 
of the American Bar Association | 
Special Committee on Judicial 
Selection and Tenure, which will | 
be presented at the 63rd annual | 
meeting to be held at Philadel-| 
phia, September 9 to 13. 

Reiterating its plea for im- 
proving the judiciary by substi- | 
tuting appointment for popular 
‘lection of judges, the commit- 
tee says in its report: 

“In some of the states where | 
the effort has failed, the issue! 
has beert made too precipitately. 
Patient and careful work to in- 
form legislators and voters is an} 
prerequisite. In 
others of these states the bar 
has been apathetic Nothing 
can be accomplished unless the 
bar becomes more militant in 
the performance of its duties. 

“In still others, the plans pro- 
posed have not been well 
stituted to avoid objections and 
arguments against them that 
should be anticipated. In some, 
the bar has relied upon itself 
without first taking into its 
counsel and enlisting the active 
aid of the various lay agencies 
large, but impose a limitation 
upon it that 
use broadcast 
Whatever might 

if the sale 
t "—it will 





indispensable 


con- 


for 


it to 


be 


tion” hardly be argued 
that if it was a “publication” in 
the sense that that destroys the 


“common-law property,” the re- 


striction upon the use of the rec- | 


ord would be valid notwith- 
standing. Restrictions upon the 
uses of chattels once absolutely 


sold are at least prima facie in- 
valid; they must be justified for 
some exceptional reason, norm- 
ally they are “repugnant” to the 
transfer of title. If “the com- 
mon-law property” in the rendi- 
tion be gone, then anyone may 
copy it who chances to hear it, 
and may use it as he pleases. It 
would be the height of ‘“unrea- 





(Continued on page 8, col. 1) 


|stacles to 


buyers should not | 
profit. | 
said of that | 
were not a “publica- | 


and tl 


overcome 


be overcome 
practical methods 
them, could have been 


ic 
to 


supplied 


to the bar of the state by 
(American Bar) Association 
‘Thereby hasty action could 
have been prevented, plans im- 
proved, and, by counsel and as- 
sistance, the movement given 
greater weight and substance 


Above all, the stimulation of the 
great body of the bar itself is a 


sine qua non to success. Such 
representative could make co- 
herent and coordinate the rk 


of the local lawyers, guide their 
efforts and stimulate their zeal 
No voluntary committee of the 
Association can do this work 


adequately.” 
Members of the Special Com 
mittee on Judicial Selection and 


Tenure during the current year 
included John Perry Wood, Los 
Angeles, chairman; Leo I 
Franklin, Detroit; Clinton M 
Harrison, Lexington, Ky.; Albert 


E. Jenner, Jr., Chicago; M 
Louise Rutherford, Philadelphia; 
Luther Ely Smith, St. Louis; and 
A. W. Trice, Ada, Okla. 
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changing economic and social forces. 


The drafting of 


the business and investment problems of estate 
management and planning, this institution has 
had Jong experience. 
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terests of mutual clients should be the common 
purpose of both members of the bar and trust 
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es Seamen” stating that “the ma- 
we sition to Compensation Act of 34 cases prosecuted to 
: neclared Not Inspired by idgment were tried before a 
; Ambulance Chasers but in a few instances the 
- by was waived and 
ee CCNS ttlement was the result of 
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541. Act to Secure the Certifica- 


tion of Births & Deaths, the 
Vital Facts Pertaining 
Thereto & Recording Same 
P. L. p. 168 
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(Rev. 1909) 
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EXPRESS HOPE THAT AERONAUTICS AUTHORITY 


WILL REMAIN 


<p, 

Philadelphia, Pa—Hope that 
the transfer of the Civil Aero- 
nautics Authority from an in- 
dependent ugeney to the De- 
partment of Commerce will not 
result in political domination of 
the Air Board is expressed in the 
report of the Committee on 
Aeronautical Law which will be 
presented to the American Bar 


INDEPENDENT 


jit is conceivable that the ad- 
jministration of the law may be 
|kept as clear of politics, as firm 
jand constructive, and as inde- 
{pendent in steps to promote 
|safety, as it was under the au- 
| thority.” 

| The committee pointed out 
|that it had opposed the transfer 
}of the authority under the Pres- 


Association at its annual meet-|ident’s reorganization plan no. 
ing here September 9-13. '4. It gave as one of the reasons 
The committee said, “In spite|for its opposition the number of 
of fears expressed by the avia-|persons killed in air crashes in 
tion industry generally, and by|the early days of aviation while 
members of your committe, over | supervision was in the Com- 

the effect of the President’s plan, |merce Department. 
- ———$= ————————— | “The Civil Aeronautics Act of 


Junior Bar Heads Endorse | 1938 the authority as 


made 


7° jnearly independent from politi- 
Military Draft }cal pressure as possible. At 
least that was one of its avowed 


Executive Council Members En- 
dorse Selective Service and 
Compulsory Training 


purposes. Executive manage- 


ment of airports, fields, and bea- 


New York. (CCNS)—Thirteen |©°™S Was under an independent 
the 15 officers and members |#@™inistrator. An independent 

: -ccutive council of the|@ree-man air safety board in- 

J x” Bar Conference of the vestigated what caused a crash 
Ameri Bar Associat vho “Prior to the Civil Aeronautics 
uuld be reached, enc 1 the Act of 1938, the Department of 
principle of compulsory military Comeaens Bes, ih Gat we Sf 


crash, been charged with sitting 


raining and selective service a : 
. . . in Judgment on its own rul 
embodied in the Burke-Wads-|~ a : 
rth bill and its own conduct. This weak- 
T} vote taken v n tl ness was criticized by the Pilo 
4 iat “ AKRCII Vas Ull ic 


Association, the Air Transport 


‘ke-Wadsworth bill ir it 
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inal form, which would have , ; ; 
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, 7 , 1, | terest connecte wil the 
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» the deat business of air commerce 
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: cnangea py the transier to tne 
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oad , : Commers Department cann ) 
Conference, but was designed to a 
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of time before as well as dur- 

ing the interruption is in no 

better situation.”+* 

On its facts the case dis- 
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the alleged conspiracy. His only 
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But in — very recent case of 
Thomsen Union Castle Mail 
Steamship Co. (decided Octo- 
ber, 1908) 166 Fed. 251, this 
court said: ‘It is as unlawful 
ent a person from en- 
gagir in business as it is to 
drive a person out of business.’ 
A person has a legal right to 
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If he is unlawfully excluded 
from exercising this right, 
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ing their existence is one which 
few persons can afford to under- 
take. If the existence of the 
the com- 
factual and economic 
problems presented are equally 
disturbing to a private litigant. 
In establishing the nature of the 
combination and the cause of his 
injury, the Court holds the 
plaintiff to a high degree of defi- 
nite proof. It is therefore not 
surprising that in spite of the 
liberal trend of the decisions 
dealing with proof of damage 
the numoper of recoveries has 
been small. 
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ported decisions involving sepa- 
rate suits for damages under 
the anti-trust laws. They em- 
brace nearly ninety different 
branches of commerce. It is 
thirteen 
of these cases was final recovery 
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